
that value for money is received, has 
never been more critical to ensure 
that businesses have proper and 
effective cost control measures in 
place, and that essential cost-cutting 
measures implemented during the 
pandemic are not rolled back. In 
addition, early engagement with  
your professional advisors is always 
recommended to ensure you are fully 
aware of the options available to you. 

Secondly, for business owners who 
cannot see a way out, there are many 
options. My advice is to look into the 
recently-enacted SCARP Act. 

SCARP is the most significant 
change to the Irish restructuring 
landscape since the enactment of  
the examinership legislation in 1990. 
SCARP allows company directors 
enter into a formal restructuring 
process, inject fresh funds into a 
business and to reach a compromise 
with its creditors, similar to 
Examinership, but with little or no 
involvement from the Courts. Since 
its implementation in December 
2021, there have been 10 SCARPs, of 
which our firm, Baker Tilly, has been 
the process advisor for four of them 
and the accountant in a further case. 
We have successfully implemented 
“rescue plans” with creditors, including 
the Revenue Commissioners who 
have an opt-out mechanism in the 
SCARP Act, supporting single-digit 
nominal dividends, with the balance 
of warehoused arrears and trade 
creditors being written off in full. 

This is an unprecedented and very 
welcome show of support from all 
creditors, but particularly from 
Revenue, towards fundamentally 
sound, viable businesses who can 
continue to sustain employment, 
thereby saving jobs. This is a far 
superior outcome than the alternative 
of liquidation as it preserves the 
goodwill attaching to the business. 

The SCARP Act is intended to be 
conducted in a quicker timeframe to 
examinership (70 days vs 100/150 

days) and in a more cost-effective 
manner, with many business owners 
familiar with the examinership 
process in Ireland. SCARP is intended 
to mirror certain aspects of the 
examinership process but over a 
much shorter duration and in a less 
expensive manner. It is also less likely 
that business owners would lose 
control of their company. 

To qualify for SCARP, a company 
must be insolvent, or likely to become 
insolvent, and must be a small or micro 
company that satisfies two or more 
of the following three requirements:

• Annual turnover of less than e12m;

• A balance sheet total of less than  
 e6m;

• No more than 50 employees.

The key differences between 
examinership and SCARP are 
summarised in Table 1.

This legislation is a welcome toolkit 
for professionals and makes 
restructuring the affairs of viable 
businesses much more accessible and 
affordable for small and micro 
companies. 

Baker Tilly has a number of 
qualified and registered insolvency 
practitioners with extensive 
insolvency experience in construction 
and related industries, particularly in 
debt restructuring and Examinership 
cases. It can provide a free 
consultation and assist by:

• Offering business advice, 
including a range of solutions to turn 
around businesses in distress;

• Reviewing business viability and 
determining whether the company 
has a prospect of survival;

• Acting as a Process Advisor, 
overseeing the SCARP and assisting 
companies in negotiating with 
creditors, potential financiers and 
developing a rescue plan;

• Assisting companies with 
applying for Court protection and in 
obtaining Court approval of any 
“class cram down of debts” in the 
formats proposed. n
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SMEs now face an unprecedented 
threat to their survival from two 
significant headwinds:

• Interest rate hikes (after 14 years  
 of record low rates); 

• Spiralling inflation.

Spiralling inflation in Ireland (9.1% 
to July 2022 according to the CSO CPI1) 
has resulted in swift action from the 
European Central Bank which is 
forecasting two further interest rate 
jumps in 2022, coming at a time that 
many can least afford it. This will have 
the effect of reducing free cashflow 
within businesses and, whatever  
buffer that may have been in place to  
deal with Revenue and other trade 
debts, will instead face  
renewed pressure to  
address bank debt 
repayments (and  
increased interest  
payments thereon).

 For many, balancing income and 
outgoings on their own has been  
a challenge. We know from our 
experience of assisting construction 
companies in difficulty that many of 
them would routinely have aged 
creditors that they had been carrying 
from even prior to the pandemic. 
Many would also have warehoused 
tax liabilities when that was available 
to them. 

The cessation of tax warehousing  
for current taxes from a position of 
struggling on a day-to-day basis 
means that for many businesses, the 
historical debt pile is only increasing. 
That is even before considering the  
                          inflationary pressures  
                                not seen since the  
                                    1980s, skills  
                                     shortages, wage

inflationary pressures, the soon- 
to-be-addressed pay-down of 
warehoused Revenue debt, and  
the interest rate hikes. With many 
construction-focussed businesses 
having seen first-hand the effect of 
bad debts on the sector as part of the 
global financial crash, any such issues 
right now would place a lot of 
businesses in real difficulty.  

                Options for struggling SMEs  
                              It is clear that many  
                                businesses in the  
                                construction sector  
                                are facing various  
                                challenges on a  
                         number of fronts. So,  
                 how can a business owner  
         respond to these threats? Firstly,  
   the agility and flexibility many 
business owners developed during 
the pandemic will continue to be 
essential in the day-to-day running of 
their business as costs continue to 
spiral. Ensuring cost efficiencies, and 

In the face of current challenges … 

What options for 
struggling SMEs?
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Dessie Morrow is a director within the 
Corporate Advisory Department in Baker 
Tilly. With expertise in restructuring, 
examinership and advisory, he provides 
tailored solutions for businesses in 
difficulty across a broad spectrum of 
industries, including construction and 
building services engineering. He was 
one of the first Process Advisors to 
be appointed in Ireland under the new 
Companies (Rescue Process for Small 
and Micro Companies) Act 2021 (the 
“SCARP Act”) and was a contributor 
to the Chartered Accountants Ireland 
publication: A Practical Guide to 
Examinership.

Table 1.

 
Initiated by Director Resolution

SME or micro company only

49 days to formulate a rescue plan

Certain State creditors can choose 
to “opt out”

Rescue plan must be approved by 
60% of creditors in number and 
majority in value

Less likely for directors to lose 
control

If creditors accept the scheme, no 
court approval is required, as long 
as no creditor objects

Lower costs due to less 
professional advisors involved and 
quicker time-frame

  

Court petition to appoint an 
Examiner

No restrictions apply

Up to 100 days (150 days due to 
COVID)

State creditors are bound by the 
process –- no “opt out”

Simple majority in one class of 
creditor and majority in number

Investors are sought in  
Examinership, some risk of losing 
control, potential regime change

Court approval is still required  
even if creditors support the  
scheme proposed by the Examiner

Likely to be more costly 

 SCARP                       Examinership


